IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HYTHEM | . AL- SALEM : CIVIL ACTI ON
V.
BUCKS COUNTY WATER & SEVER AUTH.; NO. 97-6843

MEMORANDUM

WALDVAN, J. March 25, 1999

| . Backar ound

This is an enploynent discrimnation action. Plaintiff
al l eges that defendant failed to pronote him subjected himto a
hostile work environment and constructively discharged him
because of his race, national origin and religion in violation of
42 U.S.C. 88 1981 and 1983 and Title VII of the Gvil Rights Act
of 1964. Presently before the court is defendant’s notion for
summary judgnent.

1. Legal Standard

In considering a notion for summary judgnent, the court
must determ ne whether "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of

material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Gv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GMC, Inc.

v. General Modtors Corp., 786 F.2d 564, 568 (3d Cir. 1986). Only

facts that may affect the outconme of a case are "material."



Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record nust be drawn in favor of the non-novant. See id. at 256.
Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the

non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499

U S 921 (1991). The non-noving party may not rest on his
pl eadi ngs, but nust cone forward with evidence fromwhich a
reasonable jury could return a verdict in his favor. See

Anderson, 479 U.S. at 248; WIllians v. Borough of Wst Chester,

891 F.2d 458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp.

179, 184 (E.D. Pa. 1995).
I11. Facts
From the evidence of record as uncontroverted or
otherwi se taken in a light nost favorable to plaintiff, the
pertinent facts are as foll ow
Plaintiff is a United States citizen who em grated from

Libya.? He is an observant Mislim

! Plaintiff avers in his conplaint that he is of

"Li byan national origin." 1In his brief in response to the
instant notion, plaintiff is described as being of "Jordanian
national origin." Statements in briefs, of course, are not

evi dence and no conpetent evidence has been submtted to show
that plaintiff’s national origin is other than Libyan.
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Plaintiff has a bachelor’s degree in electrical
engi neering. On February 6, 1991, defendant hired plaintiff as
an apprentice. On June 6, 1991, at the recomendati on of Ronald
Kepner, the supervisor of defendant’s El ectrical Departnent,
plaintiff was reclassified as an Electrician, Gade Il (E-11).
Def endant needed another electrician at the tinme and M. Kepner
was aware that plaintiff had an engi neering degree. This
reclassification was a pronotion and plaintiff’s pay was raised
accordingly. Under the collective bargai ning agreenent,
plaintiff ordinarily woul d not have been eligible for designation
as an E-I1 until he had spent a full year as an apprentice.

Under the collective bargaining agreenent, "E' or
el ectrical enployees are paid at the sane rate based on | ength of
service as are "M or nechani cal enpl oyees. Electrical workers,
however, have a better chance of drawing overtine duty and pay.

M. Kepner "told [plaintiff] to seek education in
electricity because [his] work was not up to his standards."”
Plaintiff acknow edged in his deposition that his education had
not adequately prepared himto be a practicing electrician. On
Septenber 1, 1992, plaintiff was reclassified as an MII. Two
weeks before plaintiff was reclassified, he overheard Joseph
Pi zzo, defendant’s superintendent of operations and M. Kepner’s
supervisor, tell M. Kepner to find a job in the Electrical

Departnment for M. Pizzo' s nephew. He did so.



From Sept enber 1992 to March 1993, plaintiff was
assigned to defendant’s Totem Road facility where he had frequent
contact with Joseph Pizzo. During that period, M. Pizzo nade
derogatory comments regarding plaintiff’s ethnic background,
specifically referring to plaintiff as a "canel jockey" and a
"sand nigger." Plaintiff hinself overheard only one such coment
shortly after his arrival. He was told about another such
coment of M. Pizzo by Tom Rai ker, a co-worker, in the spring of
1993.2 On three occasions in 1993, M. Pizzo offered plaintiff
scrapple to eat. Scrapple contains pork. Plaintiff had
previously told M. Pizzo that his religion forbade himto eat
pork. On another occasion in 1993 plaintiff heard M. Pizzo
encourage a co-worker who was cooking a pork dish to offer sone
to plaintiff.

Plaintiff was told by Steve G osso, a co-worker, that
at sone point in or before January 1993, M. Kepner commented "as
long as I’'min this departnment, Hythemw ||l not nake an E-1."3

Sonetine in 1993, M. Kepner asked plaintiff and anot her

2 Plaintiff could not place the tinme precisely but

estimated that it was six to eight nonths after the coment he
had overheard. No affidavit or deposition testinmony from M.

Rai ker has been submtted to show that M. Pizzo in fact nade the
comment attributed to himby M. Raiker.

3 While the court rnust assume for purposes of this
notion fromplaintiff's testinony that he heard this from M.
Grosso, no affidavit or deposition testinony fromM. G osso has
been submtted to show that he actually heard M. Kepner nake
this coment.



enpl oyee, Robert Shiffler, howlong it took themto get their
col l ege degrees. M. Shiffler responded that it took four years.
M . Kepner |aughed and said "l ook at you now and | ook at ne now.
| m your supervisor."

When plaintiff in 1994 asked to take classes at CHI
Institute on electricity application at defendant’s expense, the
request was initially denied by M. Kepner. Plaintiff then
appeal ed to Bud Sursa, defendant’s executive director at the
time, and the request was granted. As plaintiff acknow edged in
a letter of January 4, 1995, the advanced educati on he requested
cost defendant "a | ot of noney."

On June 6, 1994, plaintiff was pronoted to the position
of MI and his pay was increased accordingly. Under the
col |l ective-bargai ning agreenent, three years of service as an M
Il was required for eligibility for pronotion to MI. Plaintiff
had been an M1l for less than two years. Defendant, however,
gave plaintiff credit for the tine he spent as an E-Il in
addition to the tine he spent as an MII. He was pronoted to M
exactly three years after he had becone an E-11

In Cctober 1994, after conpleting the courses at CHI
Institute, plaintiff contacted Benjam n Jones, defendant’s
executive director. Plaintiff conplained to M. Jones that he
felt discrimnated against and asked to be reclassified as an

el ectrician since he now net the requirenments inposed by the



col | ective-bargaining agreenent. Plaintiff told M. Jones that
he believed there were people working as electricians in
defendant’s El ectrical Departnent who were not consi dered
qualified for that assignnent under the coll ective-bargaining
agreenent. Plaintiff did not identify any such person, but
presumably had M. Pizzo's nephewin mnd. M. Jones told
plaintiff that he did not tolerate discrimnatory conduct and
that plaintiff would be a strong candidate for an E-1 position
openi ng up in August.

On January 4, 1995 and March 7, 1995, plaintiff wote
to M. Jones to express concern about having not received a
pronotion to E-1, about having been called "racist nanes" and
about a feeling that he had been "set up to fail." Wen M.
Jones nmet with plaintiff during this period he referred to "prior
discrimnation that he didn’'t necessarily want to di scuss because
it was in 1992 or ‘93" and "he was nore concerned about his
future." M. Jones related plaintiff's concern to Authority
board nmenbers sonetinme in March 1995. To the best of his
recol lection, this was done informally and not in the context of
a board neeting.

After applying for the position, plaintiff was
designated an E-1 on August 14, 1995. M. Pizzo' s nephew had
been pronoted to this position the previous August although he

had not "posted" for the position and had not then received a



certificate in applied electricity, a prerequisite for the E-I
position under the collective-bargaining agreenent.

Plaintiff was required to sign training and briefing
sheets that E-Is previously had not been required to sign.
As plaintiff acknow edges, however, all E-Is, including those who
were not nenbers of mnority groups, were required to sign these
forms certifying that they had received specified training or
briefing regarding projects to which they had been assi gned.
Upon becom ng an E-1, plaintiff |lost the use of an Authority
truck to comute between work and hone.

On Septenber 14, 1995, plaintiff filed a grievance.
Plaintiff conplained that he had been subjected to "unfair" and
"discrimnatory" treatnent by M. Kepner. Plaintiff attributed
this to a "perceived threat" to M. Kepner fromplaintiff's
"educational credentials" and M. Kepner's "personal dislike" of
plaintiff. The specified particulars were the delay in his
achieving E-1 status, the loss of a conpany truck on his first
day as an E-1 and the requirenent that he sign training and
briefing sheets. After a hearing on Cctober 5, 1995, M. Jones
denied plaintiff's grievance. M. Jones determned that all
El ectrical Departnent enployees were required to sign the sane
training and briefing fornms as a safety nmeasure, and that

plaintiff was no |longer permtted to use the truck because it was



assigned to the Mechani cal Department for which plaintiff no
| onger wor ked.

When M. Pizzo saw plaintiff’s grievance in Septenber
1995, he again referred to plaintiff as a "sand nigger." The
coment was heard by M. Shiffler but he did not repeat it to
plaintiff. M. Shiffler did tell plaintiff in Septenber 1995
that M. Pizzo and M. Kepner had nmade derogatory comments about
plaintiff but declined to repeat themor to be nore specific.?

Plaintiff received a job offer with better pay and
benefits from General Instrunent Corporation on October 18, 1995.
Plaintiff submtted a letter of resignation on Cctober 25, 1995,
ef fective Novenber 10, 1995.

Plaintiff filed a discrimnation charge with the Equal
Empl oynent Qpportunity Comm ssion (EEOC) on Novenber 29, 1995 and
received a right to sue letter on August 12, 1997. Plaintiff
filed his conplaint on Novenber 7, 1997.

I'V. Discussion

Def endant contends that plaintiff has failed to sustain
his clainms with conpetent evidence and that, in any event, any

such clains are tinme barred.

4 M. Shiffler testified that he assumed others had
related to plaintiff the derogatory epithets used to describe him
by M. Pizzo. The only conpetent evidence of record on the
poi nt, however, is plaintiff’s testinony which belies that
assunption. As noted, plaintiff testified only one such remark
was repeated to himby M. Raiker in 1993.
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A. Title VII Failure to Pronbte Caim

A discrimnatory failure to pronote is an "adverse

enpl oyment action." See, e.g., Allen v. Mchigan Dept. of

Corrections, 165 F.3d 405, 410 (6th Gr. 1999). Defendant

initially argues that any delay in changing plaintiff’s
classification fromMIl to E-1 could not constitute an adverse
enpl oynent action because M| and E-1 enployees are paid at the
sane rate. There is evidence, however, that E-I enpl oyees had
greater opportunities than M| enpl oyees for overtine work and
pay. A discrimnatory denial of overtine is a cognizable injury

under Title VII. See Austin v. Ford Mdels, Inc., 149 F. 3d 148,

153 (2d Cr. 1998); Bethea v. Ford Mdtor Co., 1993 W 19705, *6

(D.N.J. Jan. 25, 1993).

There is, however, scant evidence of record that any
delay in classifying plaintiff as an E-1 was because of unl awf ul
discrimnation. At M. Kepner’s recommendation, defendant
pronoted plaintiff to an E-11 position even though he had
conpleted only four nonths of a twelve nonth apprenticeship.

Al t hough plaintiff did not have the three years of experience
ordinarily required for pronotion to an M1 position, defendant
gave himcredit for his tine as an E-1l and pronoted himthree
years to the day after he becane an MII. Plaintiff acknow edged
that his education did not adequately prepare himto perform as

an electrician. Defendant paid for plaintiff to take electrical



courses. Ten nonths after he conpl eted those courses, he was
pronoted to an E-1 position. The only evidence of record that an
avail able E-1 position was given earlier to soneone with equal or
| esser qualifications involves M. Pizzo s nephew and strongly
supports a finding of nepotism but not of racial, national
origin or religious discrimnation.

In any event, the failure to pronote claimis tine
barred. As plaintiff acknow edges, an aggrieved person is
required to file a charge with the EEOCC within 300 days of the

di scrimnatory act conpl ained of. See Colgan v. Fisher

Scientific, Inc., 935 F.2d 1407, 1414 (3d Gr.), cert. denied,

502 U.S. 941 (1991); Harris v. SmthKline Beecham 27 F. Supp.2d

568, 576 (E.D. Pa. 1998). Plaintiff contends, however, that this
claimis neverthel ess viable under a continuing violation theory.

There are situations in which a plaintiff reasonably
may not realize at the tine that he has been discrimnated

against. See, e.q., West v. Philadelphia Elec. Co., 45 F. 3d 744,

754 (3d Gr. 1995). To avail hinself of the "continuing
violation" theory, a plaintiff nust show that at |east one
discrimnatory act occurred within 300 days of his EEQOC charge
and that the discrimnatory conduct was "nore than the occurrence
of isolated or sporadic acts of intentional discrimnation." 1d.
at 755. A plaintiff my base his claimon conduct occurring

outside the 300-day period only if "it would have been
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unreasonabl e to expect the plaintiff to sue before the statute

ran on that conduct." Glloway v. General Mtors Serv. Parts

Qperations, 78 F.3d 1164, 1167 (7th Cr. 1996).

Title VII failure to pronote and hostil e environnment

clains are distinct. See Rush v. Scott Specialty Gases, Inc.,

113 F. 3d 476, 483-84 (3d Gr. 1997). There is a "natural
affinity" between hostile environnent clains and the conti nui ng
viol ation theory because al nost by definition these involve

di scrimnatory acts which occur over tine. [d. at 482. On the
ot her hand, an enpl oyee generally knows when he has been denied a
pronotion to which he believes hinself entitled. An untinely
failure to pronote clai mcannot be resuscitated by all eging

i ncidents of harassnent within the 300 days preceding plaintiff’s
EECC filing. 1d. at 483-84.

Plaintiff knew when M. Pizzo's nephew was given an E-|
position on August 15, 1994, 471 days before plaintiff filed his
di scrimnation charge. On January 4, 1995, 329 days before
filing his EECC charge, plaintiff wote to M. Jones conpl ai ni ng
of the failure to pronote himto an E-lI position and other acts
which he attributed to being "judged" not on ability but on
"national origin" and "skin color."” It is clear that plaintiff
knew nore than 300 days before filing his EEOC charge that he had
been denied a pronotion or reclassification to which he believed

himsel f entitled for reasons he viewed as discrimnatory.
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B. Title VIl Hostile Environnent Caim

Title VII "is not limted to ‘economc’ or ‘tangible’

discrimnation." Faragher v. Cty of Boca Raton, 118 S. Ct.

2275, 2283 (1998). "When the workplace is perneated with
discrimnatory intimdation, ridicule, and insult that is
sufficiently severe or pervasive to alter the conditions of the
victims enploynent and create an abusive worki ng environnent,

Title VIl is violated.”" Oncale v. Sundowner O fshore Services,

Inc., 118 S. C. 998, 1001 (1998) (quoting Harris v. Forklift

Systens, Inc., 510 U. S 17, 21 (1993)).

In determ ning the existence of a hostile environnent,
the courts look at all the circunstances including the frequency
of the conduct, the severity of the conduct, whether it is
physically threatening or humliating or nerely an of fensive
utterance, and whether it unreasonably interferes with an
enpl oyee’ s work performance. Faragher, 118 S. C. at 2283. The
enpl oyee’ s perception of a hostile environnment nust be
subjectively felt and objectively reasonable. |d.

Wi | e they shoul d never be condoned, "[r]acial comments
that are sporadic or part of casual conversation do not violate

Title VII." MGCay v. DPC Industries, Inc., 942 F. Supp. 288,

293 (E.D. Tex. 1996). "For racist comments, slurs and jokes to
constitute a hostile work environnent, there nust be nore than a

few isolated incidents of racial enmty, neaning that instead of
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sporadic racist slurs, there nust be a steady barrage of

opprobrious racial coments." Schwapp v. Town of Avon, 118 F. 3d

106, 110-11(2d Cr. 1997).

Plaintiff asserts that he was subjected to
di scrim natory harassnent "throughout the course of his
enpl oynent” with defendant. He points to the delay in
pronmoting himto an E-I position, M. Kepner’'s 1993 renark that
"“I"myour supervisor," M. Pizzo s racially derogatory references
in 1992 and 1993, M. Pizzo's offers of food containing pork to
plaintiff in 1993, the loss of the use of a truck after his
pronotion to an E-1 position, the requirenent that he sign
training and briefing sheets and the earlier unspecified remarks
attributed to Messrs. Pizzo and Kepner by M. Shiffler in
Sept enber 1995.

As noted, the only evidence of record that an avail able
E-1 position was given earlier to soneone with equal or |esser
qualifications involves M. Pizzo' s nephew and does not support a
find of unlawful discrimnation. Even assumng it was
discrimnatory, evidence relating to plaintiff’s del ayed
pronoti on woul d be nore prejudicial than probative and thus
i nadm ssible on plaintiff’s hostile environnent claim See Rush,
113 F. 3d at 485 (reversing judgnents for plaintiff on hostile
envi ronnent and constructive di scharge cl ai ns because adm ssi on
of evidence relating to time barred failure to pronote cl aimmy

have influenced jury verdict as to liability on timely clains).
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Requiring plaintiff to sign the training and briefing
sheets cannot reasonably be viewed as discrimnatory. It is
uncontroverted that these fornms were introduced for safety
reasons and that other E-I enpl oyees who were not nenbers of a
protected class were also required to sign them

Plaintiff’s loss of the use of a truck does not
rationally support an inference of unlawful discrimnation.

It is uncontroverted that no non-supervisory enployee had a right
to the use of a truck to commute. It is uncontroverted that
plaintiff |lost the use of the truck only upon his transfer from
the departnent to which the truck was assigned. M. Kepner’s
remark "look at me now. . . |I’myour supervisor" was directed to
Robert Shiffler as well as plaintiff. There is no evidence of
record that M. Shiffler is a nenber of a protected class. M.
Kepner’s remark may have been arrogant or presunptuous. |t may
have reflected a certain scorn for formal education and a
distaste for the coll ege educated. One cannot reasonably find,
however, that this remark was nade because of plaintiff’s race,
religion or national origin.

One could reasonably find that in offering or
encouragi ng another to offer plaintiff food containing pork
several tinmes after being told plaintiff’s religion forbade him
to eat pork, M. Pizzo was taunting plaintiff because of his
religion. M. Pizzo' s use of an offensive ethnic or racial

epithet in referring to plaintiff would clearly be
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discrimnatory. That plaintiff only once heard M. Pizzo use
such a termis not dispositive. Racially derogatory comments by
a supervisor which are then repeated to the plaintiff can inpact

t he work environment. See Schwapp, 118 F.3d at 111-12. There

i's, however, no conpetent evidence of record that plaintiff was
aware of other racially or ethnically derogatory remarks by M.
Pizzo until interviews and depositions after he filed his EECC
char ge.

Plaintiff testified that he was told in 1993 by a co-
wor ker, Tom Rai ker, that M. Pizzo had called plaintiff a "sand

ni gger," but no affidavit or deposition testinony of M. Raiker
that he actually heard such a remark has been submtted. Even
accepting this as conpetent evidence, the record would support a
finding that plaintiff was aware of M. Pizzo's use of a racially
or ethnically offensive termin the fall of 1992 and in the
spring of 1993. M. Shiffler, a portion of whose deposition was
submtted, testified that he heard M. Pizzo make such remarks on
ot her occasions but did not repeat themto plaintiff. M.
Shiffler did tell plaintiff in Septenber 1995 that M. Pizzo had
made derogatory remarks about him but declined to el aborate or
repeat them The use of even one racial or ethnic epithet cannot
be justified and warrants censure by an enpl oyer. An enployee’s

wor k envi ronnent however, cannot be altered or rendered abusive

by epithets of which he has no know edge.
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There is no evidence of record that plaintiff was
physically threatened or humliated, that his work was sabot aged
or that he was otherw se hindered in performng his assigned
duties. There is no evidence of confrontation. There is
evidence that plaintiff was aware M. Pizzo used an ethnically or
racially offensive termin referring to himin the fall of 1992
and the spring of 1993. There is evidence that on several
occasions in 1993 M. Pizzo showed disrespect for plaintiff's
religious practice.

There is no ready neasure for frequency or severity.
See, e.g., Schwapp, 118 F.3d at 111-12 (ten racially hostile
i ncidents plus other offensive statenents repeated to plaintiff

sufficient); Bolden v. PRC, Inc., 43 F.3d 545, 551 (10th Gr.

1994), (two racial slurs and several other derisive remarks

insufficient), cert. denied, 516 U S. 826 (1995); Boutros v.

Canton Regional Transit Authority, 997 F.2d 198, 200-01 (6th Grr.

1993) (nunerous and continual ethnic slurs by three supervisors
and other co-workers directed at plaintiff or used in his
presence sufficient); MCray, 942 F. Supp. at 293 (six racial
insults by foreman and co-worker over twelve nonths
insufficient). The offensive coments to which plaintiff was
exposed appear to be no nore pervasive or severe than those found
insufficient by other courts to sustain a hostile environnent

claim particularly where there has been no interference with a
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plaintiff's ability to performhis work. The court, however

need not definitively resolve whether plaintiff has presented
sufficient evidence to sustain a hostile environment claim This
i s because any such claimis tine barred.

The offensive racial remarks and derisive disregard for
plaintiff's religion of which he was aware occurred in 1992 and
1993. A plaintiff cannot extend the limtations period by later
conplaining to a supervisor about discrimnatory remarks nmade
| ong before or an enpl oyer could be perpetually set up for a

[awsuit. See Garland v. Shapiro, 579 F. Supp. 858, 860-61 (E.D

M ch. 1984) (claimant cannot perpetuate limtations period by
subsequently or periodically conplaining about or seeking redress
for prior unlawful conduct). A plaintiff cannot show that he was
subjected to a workplace perneated with discrimnatory ridicule
or insult wth evidence of remarks unknown to himbefore the
filing of his charge.®

Moreover, the coment attributed by M. Shiffler in his
deposition to M. Pizzo in Septenber 1995 is virtually identical
to those heard by or related to plaintiff in 1992 and 1993. A

plaintiff "may not sit back and accunul ate all the discrimnatory

s This is not a situation where evidence of

harassment or ridicule of other protected class nenbers may be
probative to denonstrate the notive for the plaintiff’'s
treatment. There is no question that each of fensive remark of
M. Pizzo contenporaneously heard by or |later repeated to
plaintiff would on its face show a di scrimnatory ani nus.
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acts and sue on all within the statutory period applicable to the

| ast one." @Grrison v. Burke, 165 F.3d 565, 570 (7th G r. 1999)

(quoting Moskowitz v. Trustees of Purdue University, 5 F.3d 279,

282 (7th Gr. 1993)). See also Harris v. SmthKline Beecham 27

F. Supp.2d 569, 577 (E.D. Pa. 1998)(sane); LaRose v. Phil adel phia

Newspapers, Inc., 21 F. Supp.2d 492, 498 (E.D. Pa. 1998) (sane);

Dupont - Lauren v. Schneider (USA), Inc., 994 F. Supp. 802, 816

(S.D. Tex. 1998) (sane).

Plaintiff was aware in 1993 that on at |east six
occasions M. Pizzo had insulted or ridiculed plaintiff because
of his race, ethnicity or religion. |If this did not give rise to
a hostile environnent claimat that tine, it did not do so by
virtue of any subsequent discrimnatory treatnent of which
plaintiff has presented conpetent evidence.

C. Title VII Constructive Discharge Caim

To sustain a constructive discharge claim a plaintiff
must prove that his enpl oyer know ngly engaged in conduct which
foreseeably resulted in working conditions so intol erable or
unpl easant that a reasonable person in the enployee's position

woul d resign. See DurhamlLife Ins. Co. v. Evans, 165 F.3d 139,

155 (3d Gr. 1999); Connors v. Chrysler Financial Corp., 160 F.3d

971, 974 (3d GCr. 1998); Aman v. Cort Furniture Rental Corp., 85

F.3d 1074, 1085 (3d Cr. 1996). Sunmary judgment is appropriate

if atrier of fact could not reasonably conclude that a

18



reasonabl e person in the plaintiff's shoes woul d have felt

conpelled to resign. Hopson v. Dollar Bank, 994 F. Supp. 332,

340 (WD. Pa. 1997).
A reasonabl e person would not feel conpelled to resign
in OQctober 1995 because of insults experienced in 1992 or 1993.
A reasonabl e person who felt aggrieved by not receiving an
earlier pronotion would not feel conpelled to resign ten weeks
after securing that pronotion. The only allegedly discrimnatory
acts of which plaintiff was aware between the tinme of his
pronotion to an E-1 position and his resignation were the | oss of
the use of a truck and the introduction of the training and
briefing sheets. Fromthe record presented, no reasonabl e person
could find that the I oss of the use of a truck to commute or the
need to sign training and briefing fornms resulted froma
discrimnatory notive or resulted in working conditions so
intol erable that a reasonabl e enpl oyee woul d have resi gned.
Plaintiff left to take a better job. The evidence of
record does not reasonably support a conclusion that plaintiff
was constructively discharged.

D. 8§ 1983 daim

Wen 42 U . S.C. 8§ 1983 is used as a parallel renmedy wth
Title VII, the elenents of the substantive clains are essentially

the sane. See Boutros, 997 F.2d at 202 (citing additional

cases). There is, however, no respondeat superior liability
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under 8§ 1983. See Robinson v. City of Pittsburgh, 120 F.3d 1286,

1295 (3d Gr. 1997). A nunicipality is liable for a

constitutional tort only "when execution of a governnent’s policy
or custom whether nade by its | awmakers or by those whose edicts
or acts may fairly be said to represent official policy, inflicts

the injury" conplained of. 1d. (quoting Mnell v. Dept. of

Social Services, 436 U. S. 658, 694 (1978)).

"Policy" is made when a deci sionmaker with final
authority to establish nmunicipal policy with respect to the
action in question issues an official proclamation, policy or
edict. A "custont is a course of conduct which, although not
formally authorized by |law, reflects practices of state officials
that are so permanent and well settled as to virtually constitute
law. In either case, it is incunbent upon a plaintiff to show
that a final policymaker is responsible for the policy or custom

at issue. See Penbaur v. Cty of G ncinnati, 475 U.S. 469, 481-

82 (1986); Andrews v. City of Phil adel phia, 895 F.2d 1469, 1480

(3d Cr. 1990). A nunicipal official is not a final policymaker
if his decisions are subject to review and revision. See Mrro

v. Gty of Birmngham 117 F.3d 508, 510 (11th Gr. 1997).

Liability under 8 1983 may be predicated on a final policymaker’s
omissions if this inaction evinces "deliberate indifference" to

the rights of those with whom an of fendi ng subordi nate conmes into
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contact. See Bonenberger v. Plymouth Township., 132 F.3d 20, 25

(3d Cr. 1997).

As def endant acknow edges, its board of directors
clearly has final policynmaking authority in virtually al
matters. There is also evidence which suggests that the board
may have del egated to the executive director sonme authority over
personnel matters without the need to secure a vote of the board.
There is evidence that after receiving plaintiff’s March 1995
letter, M. Jones at least informally related to board nenbers
the concerns voiced by plaintiff. Wile there is no evidence of
formal action by the board thereafter, it is quite a leap to
infer deliberate indifference on its part or that of M. Jones on
the record presented.

After plaintiff expressed his concerns to M. Jones,
the executive director, he reiterated the Authority's policy
agai nst discrimnation of any kind. Plaintiff shortly thereafter
recei ved the pronotion he believed he deserved when the next
openi ng occurred. The only allegedly discrimnatory acts
initiated after plaintiff contacted M. Jones and after he tal ked
to the board were the |oss of the use of the truck and the
introduction of the training and briefing forms. M. Jones
inquired into these actions and determ ned, for reasons

uncontroverted on the record, that they were not discrinmnatory.
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In any event, plaintiff's 8 1983 claimis tine barred.

The applicable limtations period is two years. See Saneric

Corp. of Delaware, Inc. v. Gty of Philadel phia, 142 F.3d 582,

599 (3d Cir. 1998). The Iimtations period runs fromthe date
the plaintiff knows, or reasonably should know, of the injurious

conduct on which the §8 1983 claimis based. ld.;: Baker v. Board

of Regents of State of Kansas, 991 F.2d 628, 632 (10th G r.

1993) .

The last allegedly discrimnatory act of which
plaintiff conplains is the loss of his job, by constructive
di scharge, because of his race, national origin and religion.
Plaintiff resigned on Cctober 25, 1995, nore than two years
before he filed suit. Plaintiff argues that the |imtations

peri od, however, should run fromthe effective date of his

resignation. Plaintiff relies on Jacecko v. Schweitzer, 1992 W
74175 (E.D. Pa. Mar. 27, 1992). Plaintiff m sreads Jacecko. The
Court in Jacecko in fact observed that the | atest possible date

on which the plaintiff’s 8 1983 clai mcould have accrued was the

6 The limtations period for a parallel § 1983

constitutional claimis not tolled by the pendency of an EECC
charge. See Johnson v. Railway Express Agency, 421 U.S. 454, 466
(1975); Black v. Broward Enploynent and Training Admin., 846 F.2d
1311, 1313-14 (11th Cr. 1988); Carter v. District of Colunbia,
14 F. Supp.2d 97, 102 (D.D.C. 1998); Linville v. State of Hawaii,
874 F. Supp. 226, 228 (N.D. Ill. 1992), aff’'d, 19 F.3d 21 (7th
Cir. 1994); Zangrillo v. Fashion Institute of Technol ogy, 601 F
Supp. 1346, 1351 (S.D.N. Y. 1985).
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date he resigned because by that date he would have had to know
of the injury which forned the basis of his lawsuit. [d. at *1.
The limtations period for a § 1983 claimfor
discrimnatory term nation of enploynent runs fromthe date the
plaintiff knows of the term nation and not the |ast actual day of

work. See Chardon v. Fernandez 454 U S. 6, 8 (1981); Mrris v.

Gover nnent Devel opnment Bank of Puerto Rico, 27 F.3d 746, 748-49

(1st cir. 1994); Ching v. Mtre Corp., 921 F.2d 11, 14-15 (1st

Cr. 1990); Kuemmerlein v. Bd. of Education of Mdison

Metropolitan School Dist., 894 F.2d 257, 259-60 (7th Cr. 1990).

See also Burger v. City of Daytona Beach, 1996 W. 674144, *5

(MD. Fla. Cct. 9, 1996), aff’'d, 135 F.3d 143 (11th Gr. 1998).
Plaintiff, who clainms he resigned on Cctober 25, 1995 because for
discrimnatory reasons he was subjected to intol erable
conditions, clearly knew by that date of all the injurious
conduct giving rise to his § 1983 claim

E. 8§ 1981 claim

Plaintiff states in the preanble to his conplaint that
defendant's al |l eged conduct violated § 1981, as well as § 1983
and Title VII.” Plaintiff specifically pleads § 1983 and Title

VIl clains respectively in the two counts which follow. There is

! Section 1981 enconpasses intentional

di scrim nati on because of nationality, ancestry or ethnicity.
See Saint Francis College v. Al -Khazraji, 481 U. S. 604, 613
(1987) .
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no third count and it is unclear whether plaintiff intended
actually to assert a distinct 8§ 1981 claim Defendant nerely
states in a footnote that plaintiff has not pled or proven a
§ 1981 claim Plaintiff makes no reference to a § 1981 claimin
his brief.

Whet her there is a right of action under 8§ 1981 at al
for a plaintiff alleging enploynent discrimnation by a state

actor is questionable. See Johnson v. Gty of Fort Lauderdale,

148 F. 3d 1228, 1229 n.2 (11th Cr. 1998); Dennis v. County of

Fairfax, 55 F.3d 151, 156 n.1 (4th Cr. 1995); WIllians v. Little

Rock Muni ci pal Water Works, 21 F.3d 218, 224 (8th Cr. 1994);

Villanueva v. City of Fort Pierce, 24 F. Supp.2d 1364, 1368 & n.8

(S.D. Fla. 1998); Tabor v. Gty of Chicago, 10 F Supp.2d 988, 991

(N.D. I'l'l. 1998); Stinson v. Pennsylvania State Police, 1998 W

964215, *3 n.3 (E.D. Pa. Nov. 2, 1998). In any event, the
applicable limtations period for a 8 1981 claimis also two

years. See Harris v. SmthKline Beecham 27 F. Supp.2d 569, 576

(E.D. Pa. 1998); Smi nkey v. Southeastern Pennsyl vania

Transportation Auth., 1998 W. 401686, *2 (E.D. Pa. June 30,

1998). Any 8§ 1981 claimin this case would be tinme barred.

V. Concl usi on

Def endant concludes in its reply brief with sone
justification that plaintiff has substituted excessive rhetoric

and representations in his brief for actual conpetent evidence of
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record. Particularly insofar as plaintiff seeks to pyram d such
things as the loss of the use of a truck and the need to sign
training and briefing forns into hostile environnent and
constructive discharge clains, his case does appear to be
contrived. In any event, plaintiff has failed to present
conpetent evidence to sustain any claimwhich is not clearly tine
barr ed.

Accordingly, defendant's notion will be granted. An

appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HYTHEM | . AL- SALEM : ClVIL ACTI ON
V.
BUCKS COUNTY WATER & SEVER AUTH.; NO. 97-6843
ORDER
AND NOW this day of March, 1999, upon

consi deration of defendant’s Mtion for Summary Judgnent and
plaintiff’s response thereto, consistent with the acconpanyi ng
menorandum | T | S HEREBY ORDERED that said Mtion is GRANTED and
accordingly JUDGVENT is ENTERED in the above action for the

def endant .

BY THE COURT:

JAY C. VWALDMAN, J.



